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TERMS OF TRADE 

1. About these Terms of Trade 

1.1 These Terms of Trade apply to every contract that you enter into with us for the supply of products to 
us, and take precedence over any conflic;ng terms or condi;ons men;oned elsewhere, whether 
implied by law, trade, in your correspondence or otherwise.  

2. Entering into contracts with Lowes 

2.1 Before a contract can be entered into, you need to first send us a quota;on. Each quota;on is an offer 
from you to supply the products listed in the quota;on to Lowes.  

2.2 A contract will only be considered formed when: 

• Lowes sends a purchase order to you referencing the quota;on; 

• Both par;es agree on the specifica;ons for the products; and 

• Lowes provides you with a tech pack for the products, unless we inform you that a tech pack isn’t 
necessary. 

2.3 Once a contract is formed, you agree to sell to us, and we agree to purchase from you, the products as 
per the contract, free of encumbrances.  

2.4 ALer a contract is entered into, the contract cannot be varied unless the varia;on is in wri;ng and 
signed by you and us. 

2.5 To the extent of any inconsistency between these Terms of Trade, a quota;on, purchase order, the 
specifica;ons or tech pack, the document listed first in this sentence will prevail. 

3. Lowes policies 

When performing your obliga;ons under contracts, you must comply with all applicable Modern 
Slavery Laws, the Lowes Code of Conduct, the Lowes RFID Technology Policy and all other Lowes 
policies that we no;fy you of, in each case as amended by us from ;me to ;me.  

4. Quality requirements 

4.1 You guarantee that, in respect of each contract, upon delivery and at all other relevant ;mes: 

• The products will meet the specified quality and descrip;on in the contract; 

• They will match all approved samples, designs, and descrip;ons provided to Lowes; 

• They will adhere to the specifica;ons (subject to any allowances described in the specifica;ons); 

• They will meet all applicable Australian and New Zealand standards; 

• They will be free from any legal claims or encumbrances; 

• They will be of good quality, suitable for their intended use, and without defects in materials or 
workmanship; 
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• They will comply with all applicable consumer protec;on laws; 

• They will meet all relevant statutory and regulatory requirements; and 

• They will be of such quality and in a form that will allow Lowes to supply the products (without 
modifica;on) to consumers in full compliance with the Australian Consumer Law. 

4.2 If any product does not comply with the above guarantee (in whole or part), Lowes may, in addi;on to 
pursuing any other rights or remedies:  

• Return the non-compliant product to you at your sole cost and risk; or 

• Require you to provide us with a credit for the non-compliant product. 

5. QuanBty requirements 

5.1 You must deliver the correct quan;ty of products as stated in the purchase order, undersupplied or 
oversupplied by up to 5% (except for contracts for the supply of quan;;es of more than 200 items of 
any school wear products: the undersupply/oversupply limit is 10%). If you otherwise deliver too much 
or too li_le, in addi;on to exercising any other rights available to it, Lowes can reject the incomplete 
deliveries and send back any excess items at your sole cost and risk. 

5.2 We may give you es;mates of how many products we think we'll need in the future. These es;mates 
aren't a promise to buy that exact amount, but if we provide a wri_en es;mate of how many products 
we might need and agrees on a price with you for those products: 

• You need to make sure that you have enough stock to fulfill orders for that es;mated quan;ty for 
the 18 month period commencing on the date of the first order; and 

• If we don’t actually order at least 80% of that stock set out in the wri_en es;mate (“Minimum 
Order Threshold”), you can require us to place more orders un;l they together reach the 
Minimum Order Threshold. 

6. Your inspecBon, warehousing and delivery obligaBons 

6.1 You must store products in your warehouse for the period specified by us but in no event for more 
than 18 months, and we may draw down on such stock, by requiring you to deliver it to the delivery 
loca;on specified in the relevant contract, unless otherwise agreed. 

6.2 Before delivering, or making any products available, to us under any contract: 

• You need to carefully check them to make sure they meet all of the requirements of the contract 
and do not have any defects;  

• You must pack and secure the products so that they arrive in good condi;on at the des;na;on 
and meet our packing requirements (including in rela;on to weight distribu;on).  

• You must provide us with a sample of each product for our approval and any addi;onal samples 
we require, before delivering the order and only send the order when we have approved all 
relevant samples (we won’t unreasonably withhold approval of any samples); 

• You must provide us with a packing list; 

• You must tell us in wri;ng if you can’t deliver any products as per the contract; 

6.3 You and we agree that: 

• Where a purchase order specifies ‘FIS’, you must deliver the products in the purchase order within 
10 days of the agreed delivery date;  
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• Where a purchase order specifies ‘‘FOB’, you must ensure the products in the purchase order 
reach the shipping company by the agreed ex-factory date; and 

• In all other circumstances, you must deliver the products in a purchase order by any agreed 
delivery date and ensure they reach the shipping company by any agreed ex-factory date. 

6.4 If you fail to deliver products to us, or if you fail to ensure they reach the shipping company, by any 
applicable date referred to in clause 6.3, without limi;ng any of our other rights and remedies, we 
may: 

• In respect of the 28 day period aLer the applicable date referred to in clause 6.3, impose a late 
fee on you for late delivery equivalent to 5% of the price payable by us for the products under the 
contract, for each 7-day period that expires aLer the agreed delivery date or agreed ex-factory 
date (as applicable) before the products are delivered (where a delivery date was agreed) or 
reach the shipping company (where an ex-factory date was agreed). You agree:  

o That the late fee is a reasonable pre-es;mate of the loss, or an amount less than the loss, 
that we will suffer as a result of late delivery in respect of each such 7-day period; and 

o To pay the late fee to us within 30 days from the date of any invoice for the late fee that we 
issue to you; or 

• Terminate the contract for your breach of the contract, without complying with clause 10.1. 

6.5 If we terminate a contract under clause 6.4:  

• You must on demand by us compensate us for all and any loss and damage that we suffer as a 
result of the late delivery and termina;on of the contract, including for our lost profits; and 

• You must a_end a mee;ng with us at any ;me and loca;on reasonably requested by us, to 
discuss the compensa;on payable to us. 

7. Risk and property 

Except where otherwise agreed in wri;ng by you and us in respect of any contract: 

• You are responsible for the products un;l delivery to the delivery loca;on specified in the 
purchase order. 

• Where required by us, you must unload the products at the delivery loca;on, using all reasonable 
care and as instructed by us. 

• At all ;mes, we exclusively own all intellectual property rights in the products, including in any 
designs, drawings, logos, pa_erns and other elements of the products and in any improvements 
(“Lowes IP”) and to the extent you own any Lowes IP, by entering into the contract you assign all 
Lowes IP in the products to us.  

• Before entering into any contract, you must get wri_en permission from the authors of any 
intellectual property rights associated with the products to transfer all intellectual property rights 
owned by them to Lowes and permission for Lowes to exercise all moral rights they may have that 
are associated with the products. You must provide us with evidence, upon request, of your 
compliance with this paragraph. 

• Other than as set out above in rela;on to intellectual property rights, we become the owner of 
the products, once delivered, except where we pay for them before delivery, in which case 
ownership transfers to us when payment is made. 

• You must not disclose Lowes IP to anyone, and you may only use Lowes IP to fulfil the contract 
and not for any other purpose. 
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8. Payment for the products 

8.1 Product prices are stated in the purchase order. All such prices exclude Goods and Services Tax (GST), 
are fixed and are inclusive of delivery, packaging, shipping, carriage, insurance and du;es, except as set 
out otherwise in the purchase order. 

8.2 You must pay us an adver;sing contribu;on in an amount equivalent to 4% of the prices payable by 
Lowes under each purchase order, in the form of a credit note. This will apply each ;me a contract is 
entered into, but you only need to provide us with the credit notes within 30 days of our request. We 
will request the credit notes on a bi-annual basis. 

8.3 We will pay the product prices within the 60 day period commencing on the date we receive a 
statement from you, for products that have been delivered and invoiced to us. Invoices must comply 
with applicable laws. 

8.4 We will be en;tled to:  

• A discount of 3% off the prices payable under any contract where we make payment between 31 - 
60 days from the date we receive a statement from you, for products that have been delivered 
and invoiced to us;  

• A discount of 4% off the prices payable under any contract where we make payment between 1 -
30 days from the date we receive a statement from you, for products that have been delivered 
and invoiced to us; and  

• Such other discounts for early payment as may be agreed by you and us from ;me to ;me – 
please contact us if you would like to discuss this.  

8.5 We may also set-off any amount owing by you to us from any amount payable to you. 

9. IndemnificaBon 

You must indemnify and hold us harmless from all claims and all liabili;es, costs, proceedings, damages 
and expenses (including legal and other professional fees and expenses) awarded against, or incurred 
or paid by, us as a result or in connec;on with: 

• Any alleged or actual infringement, whether or not under Australian law, of any third party's 
copyright, trademark, moral rights or other intellectual property rights or other rights arising out 
of the use, manufacture, sale, resale, supply or re-supply of the products (except in respect of 
intellectual property in designs that we provide to you);  

• Defec;ve workmanship, quality or materials in or in rela;on to the products;  

• Any claim (including any claim arising out of the design, quality and regulatory compliance (or lack 
thereof) of any products) made against us in respect of any liability, loss, damage, injury, death, 
cost or expense sustained by us or our officers, employees or agents or by any customer or third 
party to the extent that such liability, loss, damage, injury, cost or expense was caused by, relates 
to or arises from the products as a consequence of a direct or indirect breach or negligent 
performance or failure or delay in performance of a contract by you howsoever arising;  

• Any wilful misconduct or unlawful act or negligent act or omission by you or your employees, 
subcontractors or suppliers; and/or 

• Any breach by you of the Lowes Code of Conduct. 
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10. TerminaBon of a contract 

10.1 A contract may only be terminated in accordance with an express provision of this clause 10 or another 
provision of these Terms of Trade. 

10.2 If you or we have breached a contract (“Defaul;ng Party”) the other party (“Non-Defaul;ng Party”) can 
terminate the contract by wri_en no;ce to the Defaul;ng Party: 

• If the breach cannot be remedied; or 

• If the breach can be remedied, but is not remedied within 14 days of the Defaul;ng Party’s 
receipt of a wri_en no;ce from the Non-Defaul;ng Party requiring the Defaul;ng Party to remedy 
the breach. 

10.3 Either party can also terminate a contract if the other party suffers an insolvency event. 

10.4 Termina;on of a contract doesn't change any rights, responsibili;es, or liabili;es that the par;es had 
before termina;on, including the right to claim damages for any breaches that occurred before the 
contract ended. 

11. General 

11.1 Each contract and wri_en varia;ons agreed to in wri;ng by you and us represent the whole agreement 
between you and us rela;ng to the subject ma_er of the contract. A contract supersedes all oral and 
wri_en nego;a;ons, communica;ons and agreements made by and on behalf of either of the par;es 
rela;ng to the subject ma_er of the contract. The United Na;ons Conven;on on Contracts for the 
Interna;onal Sale of Goods is excluded from each contract in its en;rety. 

11.2 If the whole or any part of a provision of a contract is or becomes invalid or unenforceable under the 
law of any jurisdic;on, it is severed in that jurisdic;on to the extent that it is invalid or unenforceable 
and whether it is in severable terms or not, except where the severance would materially affect or alter 
the nature or effect of either party’s obliga;ons under the contract. 

11.3 No party may rely on the words or conduct of the other party as being a waiver of any right, power or 
remedy arising under or in connec;on with a contract unless the other party expressly grants a waiver 
of the right, power or remedy. Any waiver must be in wri;ng, signed by the party gran;ng the waiver 
and is only effec;ve to the extent set out in that waiver. 

11.4 Any clause of a contract which by its nature is intended to survive termina;on of the contract shall so 
survive. 

11.5 The rights and obliga;ons under a contract cannot be assigned or novated by a party without the prior 
wri_en consent of the other party. 

11.6 You are an independent contractor and no rela;onship of agency, partnership or joint venture is 
formed under any contract. 

11.7 You are wholly responsible for all acts and omissions of your employees, officers, subcontractors and 
suppliers as if they were your acts and omissions; and you and we expressly contract out of any 
common law and legisla;on that would otherwise permit you to appor;on or exclude liability for the 
acts and omissions of your employees, officers, subcontractors and suppliers. 

11.8 Each contract is governed by the laws in force in the State of New South Wales and the courts of 
appeal therefrom. Each party irrevocably submits to the non-exclusive jurisdic;on of the courts of that 
state in rela;on to any dispute between the par;es or proceedings commenced by either party 
concerning a contract and waives any right it has to object to the venue of any legal process in those 
courts on the basis that the process has been brought in an inconvenient forum or that those courts do 
not have jurisdic;on. 
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12. DefiniBons and interpretaBon 

12.1 In these Terms of Trade, the following defini;ons apply (whether used in lowercase or uppercase): 

Australian Consumer Law: Schedule 2 of the Compe;;on and Consumer Act 2010 (Cth). 

Contract: the Quota;on, Specifica;ons, Tech Pack, these Terms of Trade and any other documents, 
terms and condi;ons incorporated by reference therein by these Terms of Trade. 

Encumbrance: in rela;on to any asset or property, any right, interest or power in favour of a person 
other than the owner of that asset or property that has the effect of restric;ng or limi;ng the way in 
which the owner may deal with or use that asset or property, including: 

(a) any Security Interest; 

(b) any right or interest arising as a consequence of the enforcement of a judgment; or 

(c) any agreement or arrangement (whether legally binding or not) to grant, create, or allow to exist, 
anything referred to in paragraphs (a) or (b). 

Improvement: any improvement, development, adapta;on, enhancement, modifica;on or deriva;ve 
of a Product, or its design or manufacturing process, whether or not it would make the Product 
cheaper, more effec;ve, more useful or more valuable, or would in any other way render the Product 
more commercially compe;;ve. 

Insolvency Event: means the occurrence of any of the following events in rela;on to a party (in each 
case, the relevant party): (A) the relevant party ceases to (or is unable to) pay its creditors (or any class 
of them) in the ordinary course of business, or announces its inten;on to do so; (B) a receiver, receiver 
and manager, administrator, liquidator or similar officer is appointed to the relevant party or any of its 
assets; (C) the relevant party enters into, or resolves to, enter into, a scheme or arrangement, 
compromise or composi;on with any class of creditors; (D) a resolu;on is passed or an applica;on to a 
Court is taken for the winding up, dissolu;on, official management or administra;on of the relevant 
party; (E) any liquidator, receiver or manager enters into possession of any of the assets of the relevant 
party; (F) a mortgagee, chargee or other holder of security, by itself or by or through an agent, enters 
into possession of all or any part of the assets of the relevant party; (G) the relevant party applies for, 
consents to, or acquiesces in the appointment of a trustee or receiver in respect of the party or any of 
its property; (H) except to reconstruct or amalgamate while solvent, the relevant party enters into or 
resolves to enter into a scheme of arrangement, compromise or re-construc;on with its creditors (or 
any class of them) or with its members (or any class of them) or proposes a reorganisa;on, re-
arrangement, moratorium or other administra;on of the party’s affairs; or (I) anything having a 
substan;ally similar effect to any of the events specified above happens with respect to the relevant 
party under the law of any applicable jurisdic;on 

Intellectual Property Rights: all intellectual property rights of any kind, in any jurisdic;on, subsis;ng at 
any ;me whether at the ;me a contract is entered into or in the future (including business, company 
or trade names, domain names, patents, inven;ons, copyright, design rights, know-how, trade marks, 
the right to sue for passing off and rights to use, and protect the confiden;ality of, confiden;al 
informa;on), whether registered or unregistered, and including the rights to apply for or renew the 
registra;on of any such rights and any rights the subject of any lapsed applica;on or registra;on. 

Late Delivery: failure to deliver products to us or to ensure they reach the shipping company, by any 
applicable date referred to in clause 6.2. 

Lowes, we, us, our: Lowes - Manha_an Pty Ltd ABN 31 000 307 666 

Modern Slavery: has the same meaning as defined in sec;on 4 of the Modern Slavery Act 2018 (Cth). 

Moral Rights: has the meaning given to it in the Copyright Act 1968 (Cth). 



7 

PPSA: the Personal Property Securi;es Act 2009 (Cth). 

Products: the products agreed in the contract to be purchased by Lowes from you. 

Purchase Order: Lowes' wri_en instruc;on to supply the Products for the price set out in a Quota;on. 

QuotaBon: a quota;on issued by you to Lowes. 

Security Interest: any of the following: 

(a) an interest or power reserved in or over an interest in any asset or created or otherwise arising 
over any interest in any asset under a security agreement, charge, mortgage, pledge, bill of sale, 
hypotheca;on, lien, arrangement concerning the deposit of documents evidencing ;tle, trust, 
power, ;tle reten;on arrangement or any other covenant or arrangement of any nature made by 
way of, or having similar commercial effect to, security for the payment of a debt, any other 
monetary obliga;on or the performance or observance of an obliga;on;  

(b) a security interest (as that term is defined in the PPSA);  

(c) any agreement or arrangement (whether legally binding or not) to grant or create anything 
referred to in paragraphs (a) or (b). 

SpecificaBons: any specifica;ons agreed by Lowes and you in respect of any Products. 

You, your: the party specified in the Purchase Order as the supplier of the Products. 

Tech Pack: a document described by Lowes as a ‘tech pack’ or similar, agreed by Lowes and you at any 
;me in respect of any Products.  

12.2 In these Terms of Trade, (a) the words "include," "includes" and "including" are deemed to be followed 
by the words "without limita;on"; (b) a reference to "party" is to Lowes or you as the context dictates 
and a reference to "par;es" is to both you and Lowes; (b) words deno;ng the singular have a 
comparable meaning when used in the plural, and vice versa; (c) unless the context otherwise requires, 
references in these Terms of Trade to a statute means such statute as amended from ;me to ;me and 
includes any successor legisla;on thereto and any regula;ons promulgated thereunder; (d) the par;es 
intend these Terms of Trade to be construed without regard to any presump;on or rule requiring 
construc;on or interpreta;on against the party who draLed a provision or caused a provision to be 
draLed; and (e) the headings in these Terms of Trade are for reference only and do not affect its 
interpreta;on. 


